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Frederick Clayton Trust Act Zimbabwe

Zimbabwe

Frederick Clayton Trust Act
Chapter 17:02

Commenced on 2 August 1918

[This is the version of this document at 31 December 2016 and
includes any amendments published up to 31 December 2017.]

[Note: This version of the Act was revised and consolidated by the Law Development Commission of Zimbabwe]

AN ACT to give effect to the true intentions and wishes of one Frederick Clayton (deceased) as to the
disposal of his estate.

WHEREAS it appears that one Frederick Clayton was a pioneer in the occupation of Southern Rhodesia;

AND WHEREAS it further appears that the said Frederick Clayton on the 1st March, 1906, duly executed a will
(whereof the terms are set out in Schedule “A”) leaving his whole estate for the purpose of providing an annual
picnic for the European children of Salisbury and their parents, and thereafter on the 27th August, 1910, added a
duly executed codicil (whereof the terms are set out in Schedule “B”) bequeathing the sum of £5,000 to one Cecil
Hatcliff Whittaker, a minor;

AND WHEREAS it appears also that the next of kin or successors in intestacy of the said Frederick Clayton, if
any, were by the will of the 1st March, 1906, and the codicil of the 27th August, 1910, wholly disinherited by him
and excluded from taking any share or interest in his estate or any part thereof, and whereas it also appears that
the will of the 1st March, 1906, and the codicil thereto are the only valid testamentary dispositions of the said
Frederick Clayton;

AND WHEREAS it appears further that thereafter on the 1st July, 1916, the said Frederick Clayton gave
instructions to the notary William Streak Honey to prepare a will which he proposed to execute, under the
terms of which the will of the 1st March 1906, and the codicil of the 27th August, 1910, were to be cancelled and
revoked, and in lieu of their provisions the life interest in an estate or property known as the Hatcliffe Estate
was to be given and left to one Georgiana Clayton, his wife, and on her death the said property was to be devoted
and used for the benefit of the pioneers of Rhodesia and their descendants who were in need of help, more
especially those who had been disabled in the present war, and further a sum of £5,000 was to be bequeathed to
the said Cecil Hatcliff Whittaker on his attaining the age of twenty-five years or upon his marrying, and further
the residue of his estate, excluding the two above specific bequests, was to be bequeathed to one Evelyn Mary
Sanderson on her attaining the age of twenty-five years, and further that pending the attainment of the said
age by each of the above-mentioned minors the revenue and income of the amount and residue specifically
bequeathed was to be equally shared by the three above-mentioned persons;

AND WHEREAS it also appears that the said Frederick Clayton died on the 2nd July, 1916, leaving the will

of 1st March, 1906, and codicil of full force and effect; and that the said will does not give effect to the true
intentions of the said Frederick Clayton; and that his true intention is expressed in the instructions given to

the said William Streak Honey, to whom it appears that the said Frederick Clayton did hand on the 1st July,
1916, when the said instructions were given, two sheets of paper on which the said Frederick Clayton had in his
own handwriting recorded his last wishes and had written at the head of the front page of the first sheet “Will

F Clayton” and had at the end of the first page of the second sheet affixed his signature “F Clayton”, whereof it
appears that the Schedule “C” is a true copy, and whereas it appears also that the true intentions and last wishes
of the said Frederick Clayton were thereby expressed in substance by him in his own handwriting and that it is
desirable to give effect to them in terms of this Act;

AND WHEREAS it further appears that it is desirable to give effect to the true intentions of the said Frederick
Clayton, whilst protecting the rights of the beneficiaries under any other will, if any, that may after the 2nd
August, 1918, be discovered and proved to be his last will and testament, or if owing to the invalidity of the will
of the 1st March, 1906, or otherwise there are intestate heirs, then to protect such intestate heirs, and there are
no means of so doing save by legislation;
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AND WHEREAS it further appears that the said Frederick Clayton desired that Ernest Edward Homan and
Georgiana Clayton should be executors of his will; and whereas Frederick Charles Blakeway and the said Ernest
Edward Homan are executors testamentary under the will which has been proved:

BE IT ENACTED:—

1. Short title

This Act may be cited as the Frederick Clayton Trust Act [Chapter 17:02].

2.  Definition of “pioneers”
In this Act—
“pioneers” means—

(a)  the pioneer and police forces organized to occupy and settle Mashonaland in 1890 commonly
known as the 1890 Column that consisted of—

@) the Pioneer Corps commanded by Major Frank Johnson, the names of nearly all if not all of
the members whereof are set out in Schedule “D”; and

(ii)  the British South Africa Police commanded by Colonel E. G. Pennefather, the names of nearly
all if not all of the members whereof are set out in Schedule “E”;

and

(b)  the military forces of the British South Africa Company commonly known as the 1893 Columns
which in 1893 overthrew the Matabele and took part in the occupation of Matabeleland, the names
of nearly all if not all of the members whereof are set out in Schedule “F”:

Provided that any European persons, if any, who were members of any one or more of the said Columns
but whose names do not appear in any one of the said Schedules “D”, “E” and “F” shall nevertheless for
the purposes of this Act be considered pioneers.

3.  Vesting of estate

All the estate and effects of Frederick Clayton (deceased), whether the same consists of movable or
immovable property of whatever nature and wherever situate, and whether the same is in possession,
remainder or expectancy, are hereby vested in Georgiana Clayton, Ernest Edward Homan and Frederick
Charles Blakeway, who shall be executors of the said estate and trustees and administrators of the same,
and shall, subject to this Act, administer the same as if the will whereof Schedule “C” is a copy had been
duly executed by the said Frederick Clayton.

4. Powers of trustees

The above-mentioned persons shall have all the powers and be cast in all the duties of executors
testamentary, and are hereby so appointed without further act. The said persons are hereinafter called the
trustees.

5.  Filling of vacancies

If any vacancy occurs in the office of trustee through the death, resignation or removal for just cause of
any trustee, the President shall nominate and appoint some person to be trustee, and shall have the like
power of filling vacancies in the office of trustee so long as the trust prevails.
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6. Quorum

(1)  The trustees shall have full power, subject to this Act, to realize, invest or dispose of any of the
assets of the said estate, and in case of any difference of opinion between the trustees on any
question concerning any such realization, disposal or investment or the administration of the
estate vested in them, the decision of any two of the trustees concurring in such decision shall
prevail and be acted upon.

(2)  The authority of any two of the trustees shall be sufficient to pass transfer of any landed property.

7. Life interest

The said Georgiana Clayton shall, subject to the provisions of section thirteen, have the full use and
benefit during the term of her natural life of the landed property known as the Hatcliffe Estate, consisting
of—

(a)  acertain piece of land in extent, 1,656 morgen and 281 square roods, being farm Hatcliffe, a portion
of Borrowdale Estate, section 2, situate in the district of Mazoe, more fully described in the deed
of transfer thereof, with diagram annexed, made in favour of Frederick Clayton on the 8th March,
1912;

(b)  acertain piece of land in extent 5 morgen and 3 square roods, being Hatcliffe Extension, a
subdivision of that portion of Borrowdale Estate, section No. 3, transferred to Rhodesia Lands
Limited, on the 26th June, 1903, situate in the district of Mazoe, more fully described in the deed
of transfer thereof, with diagram annexed, made in favour of Frederick Clayton on the 8th March,
1912;

(@) a certain piece of land situate in the district of Salisbury in extent 1,629 morgen and 85 square
roods, more fully described in the diagram thereof, attached to the transfer thereof, made in favour
of Frederick Clayton on the 17th December, 1914, being Hatcliffe South Extension, and comprising
(1) a portion of section 2 of Borrowdale Estate in extent 191 morgen and 365 square roods, shown
as figure A on the said diagram, and (2) a portion of section 3 of Borrowdale Estate in extent 1,437
morgen and 320 square roods, shown as figure B on the said diagram;

(d) acertain piece of land in extent 23 morgen and 472 square roods, situate in the district of
Salisbury, being Hatcliffe Extension No. 2, a portion of that portion of section 3, Borrowdale Estate,
transferred to Rhodesia Lands Limited, on the 26th June, 1903—bought and paid for, but not
transferred yet to the estate of Frederick Clayton,;

with all buildings, fences and works thereon, and all livestock and implements at present upon and
appertaining to the proper working and conduct of the said property:

Provided that she shall from the progeny of any livestock upon the property replace in value any animals
which may die of ordinary natural causes or from accident, save that should such stock die from or be
destroyed on account of any general cattle plague or pestilence she shall not be obliged to replace such.
Any progeny of the stock remaining after such replacing shall be at the sole disposal of the said Georgiana
Clayton.

8. Legacy

From the other assets of the said estate the trustees shall pay to Cecil Hatcliff Whittaker, minor, a godson
of the said Frederick Clayton, the sum of £5,000 on the said Cecil Hatcliff Whittaker attaining the age of
twenty-five years or upon his marrying, whichever event sooner occurs.

9. Devolving of residue

The residue of the said estate other than the said Hatcliffe Estate and the said sum of £5,000 shall devolve
upon and be paid to Evelyn Mary Sanderson on her attaining the age of twenty-five years.
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10.

11.

12.

13.

14.

Realizing of assets. Income

The assets of the said estate other than the Hatcliffe Estate shall be realized at the discretion of the
trustees, and the proceeds invested by the trustees on good and sufficient security. The income derived
from the sum of £5.000 of such assets when realized shall be paid to the said Cecil Hatcliff Whittaker until
he attains the age of twenty-five years or marries, and the income derived from the remainder of the said
assets, exclusive of the Hatcliffe assets and the said sum of £5,000, shall be paid in equal shares to the said
Georgiana Clayton and the said Evelyn Mary Sanderson until the said Evelyn Mary Sanderson attains the
age of twenty-five years:

Provided that—

@) if such last said income exceeds in any year or years double the income which is payable to the said
Cecil Hatcliff Whittaker on the sum of £5,000 as aforesaid, then in each year of such excess until the
said Cecil Hatcliff Whittaker attains the age of twenty-five years or marries there shall be paid to
him one-third of such excess, so as to make the income payable to him under this section not less
than that payable thereunder to Georgiana Clayton or to Evelyn Mary Sanderson;

(ii)  during the minority of the said Cecil Hatcliff Whittaker and the said Evelyn Mary Sanderson the
income devolving upon each of them shall be paid to the respective guardian or guardians of each,
to be used for his or her benefit.

Vesting of legacies

The amounts to which the said Cecil Hatcliff Whittaker and the said Evelyn Mary Sanderson respectively
are hereby declared to be entitled shall, subject to the above set out provisions, vest in them on the 2nd
August, 1918, and upon his or her death, prior to attaining the said age of twenty-five years or in the case
of the said Cecil Hatcliff Whittaker without being married, the amount respectively due to each of them
shall devolve upon the heirs of each, unless disposed of by valid will.

Interest of pioneers

Upon the death of the said Georgiana Clayton the whole of the property known as the Hatcliffe Estate and
already described, with all buildings, livestock, fences, works and implements thereon, shall remain vested
in the trustees, who may retain the same entire or dispose of it and its aforesaid appurtenances at their
discretion, and invest the proceeds thereof on good and sufficient security. The income derived from the
said Hatcliffe Estate or from the investment of the proceeds thereof shall, subject to section thirteen, be
used and devoted by the trustees for the assistance of such pioneers and their descendants as may be in
need of help:

Provided that those pioneers who may have been disabled in the war which began between Great Britain
and Germany on the 4th August, 1914, and the descendants of such pioneers shall have priority in claim
over other pioneers and their descendants.

“Pioneers Day” or “Commonwealth Day” annual picnic

The trustees shall once in every year, and preferably either on the day known as “Pioneers Day” or on the
day known as “Commonwealth Day”, if so required by the City Council of Salisbury, place at the disposal
of the Mayor of Salisbury for the time being a sum of money not exceeding one hundred pounds (£100)
either for the purposes of carrying out a picnic for the European children and their parents who happen

to be in Salisbury on the said “Pioneers Day”, or for the purpose of providing some means of enjoyment to
European children and their friends who happen to be in Salisbury on “Commonwealth Day”. The said sum
shall be a first charge on the income of the Hatcliffe Estate.

Appointment of officers. Commission and expenses

The trustees may appoint a secretary or other officers necessary for the due administration of the estate
vested in them, and may pay such secretary or other officer reasonable remuneration for his services
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from the income derived from the estate, and further shall be entitled to commission on the basis usually
allowed to executors, and shall be allowed such reasonable amounts as shall reimburse them for expenses
for attendances at meetings of the trustees and also for actual expenses incurred in the administration

of that portion of the estate which remains after the payment of the legacies and the death of the said
Georgiana Clayton. All expenses and amounts paid shall be certified under the hand of the Master of the
High Court as fair and reasonable, and shall only be paid in such amounts as are so certified.

15. Remedy of dissatisfied parties

If, in the opinion of any pioneer or descendant of any pioneer or other interested person, the estate is not
being administered according to the true intents and purposes of this Act, he may make application to the
Master of the High Court to compel the due administration, and upon such application being made, the
said Master shall have power to cite the trustees by motion or otherwise and bring them before the High
Court, which may grant such order as in the premises seems meet.

16. Power of trustees

(1)  The trustees shall be a body corporate with power to sue, liability to be sued and power to defend
actions brought against them.

(2)  The authority of any two of them shall be sufficient to bring or defend any action at law.

17. Claims of persons to estate not prejudiced

Nothing in this Act contained shall be taken to prejudice or affect the legal claim (if any) of any person
to the estate of the said Frederick Clayton or any part thereof or any interest therein which he may have
otherwise than under the will of the 1st March, 1906, and the codicil of the 27th August, 1910, and such
claim (if any) may be heard and adjudicated upon by any competent court:

Provided in respect thereto that the trustees appointed hereunder or their agents shall not be personally
liable for any act, matter or thing done by them under the provisions hereof.

Schedule “A” (Preamble)

Last will and testament of Fredrick Clayton

I, Frederick Clayton, of Salisbury, in the Territory of Southern Rhodesia, being in health of body and of sound
and disposing mind, memory and understanding and capable of doing any act requiring thought judgment or
reflection do hereby declare my intention to make and execute this my last will and testament.

I hereby revoke cancel and make void to all intents and purposes all wills codicils and other testamentary acts by
me heretofore made and executed desiring that the same shall be of no force virtue or effect whatsoever.

I hereby declare to give demise and bequeath all my estate and effects in Southern Rhodesia both real and
personal, and of what nature or kind, and whether the same be in possession, reversion, remainder or expectancy,
unto the Executor or Executors afternamed, upon the special trust and confidence and for the uses intents and
purposes aftermentioned, that is to say that he or they the said Executor and Administrator or Executors and
Administrators, do and shall, as soon as convenient after my death, sell and dispose thereof, and call in and
receive all such debts, sum or sums of money as shall be due and owing to me, at the time of my death, and place
the money arising by such sale or disposal, and the moneys to be so called in and received, out at interest on
landed or other good and sufficient security in such manner as he or they shall think proper, and also in trust
that he or they do and shall receive the interest thereof from time to time as the same shall become payable and
use and apply the same or so much thereof as he or they shall think proper or necessary in giving and providing
annually on the 12th September (Occupation Day of Mashonaland) a free picnic to all the European children and
their parents who happen to be in Salisbury on the said 12th September.
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I do hereby constitute nominate and appoint Ernest Edward Homan and Frederick Charles Blakeway, to be the
joint Executors of this my will and testament and Administrators of my estate and effects in Southern Rhodesia,
and on the death of one of them, then the survivor to continue solely to be my said Executor and Administrator.

On the death of both the said Ernest Edward Homan and Frederick Charles Blakeway, I nominate and appoint the
Mayor of Salisbury for the time being, to thereafter be the executor of this my last will and administrator of my
estate and effects in Southern Rhodesia; hereby giving and granting unto them, my said Executor or Executors
and Administrator or Administrators, jointly and severally, all such power and authority as are required in law.

I direct that the Executor or Executors of this my last will shall not be required to lodge with the Master of the
High Court of Southern Rhodesia an inventory of my estate and effects.

Lastly I declare to reserve to myself the power from time to time and at all times hereafter to make all such
alterations in or additions to this will as I shall think fit, either by a separate deed, or at the foot hereof, desiring
that all such alterations or additions so made under my own signature shall be held as valid and effectual as if
they had been inserted herein.

All which aforesaid being fully understood by me I declare that it contains my last will and testament desiring
that it may have effect as such or as a codicil or otherwise as may be found best to consist with law.

Thus done and passed at Salisbury aforesaid on this the First day of March in the year of Our Lord one thousand
nine hundred and six in the presence of the subscribing witnesses.

F. Clayton.

As Witnesses:

1. J. O. Gibson.

2. W. R. Blanckenberg.

Signed at the place and on the date aforesaid by Frederick Clayton as and for his last will and testament in the
presence of us who in his presence and in the presence of each other all being present at the same time have
hereto set our hands as attesting witnesses:

J. O. Gibson of Salisbury.
W. R. Blanckenberg of Salisbury.

Schedule “B” (Preamble)
Codicil

I, Frederick Clayton, the Testator mentioned in my will of the 1st March, 1906, do hereby direct the executors

or executor of my said Will to pay from my estate and effects in Southern Rhodesia to my godson, Cecil Hatcliff
Whittaker, minor son of Frederick Robert Whittaker, of the Grand Hotel, Harrowgate, England, the sum of Five
Thousand Pounds sterling (£5,000 stg.) as a legacy on his attainin g the age of twenty-five years or marrying,
and such legacy until such payment is made to my said godson shall be invested on such security as my executor
or executors shall in their absolute discretion think fit and the interest thereof shall either be paid to my said
godson for his use or to his guardian for his maintenance and education or partly to one and partly to the other
as my executors or executor shall deem wise and such legacy shall be a first charge on my estate and effects in
Southern Rhodesia and as to the residue of my Estate and effects in Southern Rhodesia I confirm my said Will.

Dated at Salisbury this 27th August, 1910.
F. Clayton.

As Witnesses:

1. W. S. Honey.

2. F. W. Robertson.
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Schedule “C” (Preamble and Section 3)

Will F Clayton

£5,000 to my Godson Cecil Hatcliff Whittaker to come out of the following properties, viz.

£
Stands 5 in block in Stanley 7,500
J N <) o L T TN
,,Baker Avenue & First 2,000
N8 (1< SO PPR PR PRPRN
,,Cape Avenue and Second 400
E ) P USRI
Four cottages @ £500 2,000
<ol s DO TSRS
Half Weardale 2,000
28 Uy 0 DO S RO PR UPRPR RPPRS

Stands in Gatooma and Umtali to be sold discretion of Executors, the above to be sold at the above prices as
opportunity arises but not to be sold by auction.

By Laws.Africa and contributors. Licensed under CC-BY. Share widely and freely. 7


https://edit.laws.africa/widgets/pdf-attribution
https://edit.laws.africa/widgets/pdf-cc-by

Frederick Clayton Trust Act Zimbabwe

Mortgages £
Malvern 2,500
1218 0o FOUUS TSRS
Rink 2,000
] €216 o SRRSO SRRSPPRRRt
2311 (<) SO UUURURPPPN S 0L R SN
FUINEIL.connieieeei e e e e ee e oY | TSN PO URURRN
HUZNES. ..o e e e e D50, ettt ettt e e e e e e e e e e e e ettt e e e e e raenanan
Le 200
201 b S SRS SRRt
Nangle 300
(o 1 (T SRR PPN

The balance with all other properties monies, etc., to go to my step-daughter Mary Evelyn Sanderson with the
exception of the Hatcliffe Estate. (2)

The money or properties to be given to the aforesaid Cecil Hatcliff Whittaker at the age of twenty-five and Mary
Evelyn Sanderson at twenty-five.

The income of said properties to be divided equally to my Wife, Cecil Hatcliff Whittaker and Mary Evelyn
Sanderson.

The Hatcliffe Estate (estimated value £30,000) with all livestock implements &amp; c. I leave to my wife
Georgina Clayton for her full use and benefit during her life time, but not to be let or the live stock to be allowed
to be less than it is at present the mortgage if any remaining to be paid out of my monies in hand. At the death
of My Wife the Hatcliffe Estate to be held in perpetuity for the use of Pioneers and descendants of pioneers
(especially those descendants of pioneers who have been disabled during this present war) whom are in need of
help.

E. E. Homan and My Wife to be Executors.

F. Clayton.
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Schedule “D” (Section 2)
Pioneer corps

Adcock, Alexander, Barter, Biscoe,
Roger Thomas John Augustine Edwards Carly Tyndale
William Francis George Borrius,

Caleb John Phillip
Aggett, Argall, Beal, Borrow,

Martin Robert Henry John
William Barry, Bent, Bowen,
James John William Eustace Henry George John
Armstrong, Baker, Berrington, Bowden,

Walter Evelyn D. Montague Parker
Owen Headland Bird, Bradley,
Richard Valentine Arthur Hatfield Benjamin
Arnott, Banks, Sumner Bradley,

Henry Charles Kissock
Sydney Blakeway Birkley, Brand,

William Thomas Frederick
Nathaniel Henry Brett,
James

Brown, Drabble, Holmes, Nesbitt,
Henry William Alfred Frederick
Phillip Drysdale, Thomas Nesbitt,

John Patrick Richard Henry
Brown, Drennan, Hoste, Neumeyer,
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George William Leo

William Woodhouse Derrick Nicholson,
Richard Granville

Harvey Dixon, Hosking, Nowers,

William William David
Burnett, Dykes, Henry Oconnell,
Albert Dawson Leigh John
Edward Ballantine Hoste, Ogilvie,

Henry F. Ogilvie Hollings

Burnett, Durrell, Human, O'Meara,

Walter D. Christian Bulkey Ernest Adolphus
Robert Dennison, Hunter, Orr,
George Alexander Frederick Clair A.
Butcher, George Thomas O'Toole,

Edmond

William Erasmus, Inskipp, Palmer,
Henry Abel Percy Sidney John Walter
Camp, Edmonds, Jay, Pattisson,
Charles John Arnold Henry Brownrigg Arthur Joseph Todd
Robert Ehlert, Jameson, Pengelly,

Frederick Robert Henry Augustus
Campbell, Eliot, Johnson, Pocock,

Algernon Frank Edwin Innes
Alexander Elliott, William Pusey,

George Frederick George Henry
Duncombe Frederick Judd, Puzey,
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Campbell,

James

Adair

Campbell,

Patrick

Urquhart

Chase,

Arthur

Henry

Chiappini,

Lorenzo

Christison,

Thomas

James

Christopherso

Edgell,
Edward

Ramsay

Everitt,

Fritz

Eyre,

Arthur

Ferguson,

Francis

William

Finucane,

Edward F.

Fletcher,

Francis

Charles

Francis,

J. L.

Frazer,

Alexander

Simon

William

King,

William Fleming

Krohn,
Archibald

Frederick

Kronstein,

Leonard

Lange,

Christian

Langerman,

Frederick

Larson,

Oscar

Law,

Horace

Lea,

Arthur

Lichfield,

James

William

Logan,

George Alfred

Lovemore,

Arthur

Roach,

John James

Rowland,

John Robert

Rudland,

Thomas William

Scallan,

James

Schermbrucker,

Frederick

Selley,

William John

Selous,

Frederick Courtney

Seward,

George Ernest

Shepperd,
John H.

Shepperson,
Frank

Slater,

Edward

Solomon,

Hymen Alfred

Somerville,
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George

Ernest

Clay,

Wentworth

Norris

Clinton,

William

James

Colquhoun,

Frederick

Crossbey

Corderoy,

John

William

Cornwell,

William

Frost,

Reginald

Featherstonehaugh,

Henry

Westcott

Fry,

Thomas Ellerton

Fry,

Ivon

Farrell,

Edward

O'Connell

Fry,

W. Ellerton

Gaylard,

George Rufus

Gie,
Michael C.

Graham,

Alexander

Miller

Griffith,

Charles
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