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Abstract

This paper is an examination of prisoners’ right to vote in Zimbabwe. The 2013 Constitution of
Zimbabwe provides for everyone’s right to vote in all the elections and referendums. Prisoners’
right to vote though not explicitly provided can be inferred from section 67(3) of the 2013
Constitution which provides for the right to vote for everyone. The reality however is that
prisoners have been disenfranchised and failed to exercise their right to vote in all the previously
held elections. This paper interrogates whether the state’s failure to afford prisoners’ right to
vote by operation of section 23(3) of the Electoral Act Chapter 2:13, which provides that a
voter’s name cannot be retained on the voters roll if he or she has ceased to reside in the
constituency for a continuous period of 18 months is a justifiable limitation permissible under
the Constitution and the international human rights standards on limitations of rights. This paper
therefore argues that the denial of prisoners’ right to vote on the requirement of residence status
is not a justifiable limitation to the right to vote. It concludes that the South African and Swedish
approach which allows prisoners to vote in national elections can be adopted since these are not
constituency based.
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1 Introduction

The right to vote is very critical since it grants an equal opportunity to citizens to affect the
future direction of the society.* The process of voting allows citizens to determine their rights,
obligations and elect the people that oversee the administration of the state. > The
disenfranchisement of other members of the society from voting clearly deny such citizens the
right to decide their future. As such, the right to vote cannot be limited unless there are
justifiable reasons for such limitation.

The right to vote is exercised mostly by every person who is of the age of 18 or above. However,
the right can be limited in certain circumstances subject to reasonable limitations provided by
the law.® The right can be limited for persons convicted of electoral fraud,* mental incapacity,®
minors, non-citizens and citizens who are not on the national voters roll.® The international
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human rights framework allows for limitation of the rights to vote on the basis that such
limitation is justifiable, proportionate and is pursuing a legitimate aim in a democratic society.’
The African regional human rights system limits the right to vote subject to the national laws.®
Similarly, the European regional human rights system provides a limitation of the right to vote
through a proportionality test.®

In Zimbabwe, the Constitution provides for the right to vote for everyone. This can be
interpreted to include prisoners regardless of the duration of incarceration. Despite the
constitutional provisions on the right to vote, prisoners were not able to vote in all the elections
that were held post the 2013 Constitution. The paper asks the following question:

e |s the denial of the right to vote on the basis of non-residency in a constituency a
justifiable limitation in terms of section 86 of the Constitution and the international
human rights framework?

To answer this question the paper adopts a human rights based approach through examining
whether the implementation of the right to vote by Zimbabwe is in compliance with
international human rights standards. The paper further adopts a comparative element of the
implementation of prisoners’ right to vote by Zimbabwe, Sweden and South Africa with the
aim of drawing lessons for Zimbabwe. South Africa has been selected because it is bound by
the same regional human rights framework as Zimbabwe and as such its model of
implementation of prisoners’ right to vote can be adopted in Zimbabwe because of contextual
proximity and similarities. Sweden has been selected on the basis of its advanced jurisprudence
on voting rights. It is part of European human rights system which has a strong legal framework
for the protection of prisoners’ voting rights. While the European human rights system may not
be binding on Zimbabwe, it certainly brings in key lessons which can improve the
implementation of prisoners’ right to vote in Zimbabwe. The paper is mainly a desk research
supplemented by interviews with correction services from Sweden.

The article is structured as follows: the first part of the paper engages in the discourse on the
justification for inclusion and exclusions of prisoners from voting as posited by various
scholars. This part discusses why it is important for prisoners to vote. The second part discusses
the right to vote as recognised by the international and regional human rights framework and
the possible limitation of the right to vote. The part also discuss the national legal framework
and the provisions of the Electoral Act with the aim to measure Zimbabwe’s compliance with
the international human rights framework in implementing prisoners’ right to vote. Finally, the
paper draws a comparative analysis of the implementation of the right to vote by Sweden and
South Africa and recommends that Zimbabwe should take a leaf from the approach adopted by
these countries to in order to afford prisoners’ right to vote.

2 Discourse on Disenfranchisement of Prisoners

This part is a discussion of the theoretical debates on whether or not prisoners should vote.
There have been different justifications by scholars on whether or not the right to vote should
be extended to prisoners. One of the most raised argument for disallowing prisoners from voting
is that the ban on voting is a form of punishment. If one commits a crime, they should suffer
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the consequences and cannot expect the same treatment as non-convicts. Firstly, a prison term
automatically results in the limitation of rights as a form of punishment. Prisoners by virtue of
their status lose their rights to liberty, self -determination, marry and found a family and as such
the right to vote could be one of the rights that they may lose.

However, disenfranchisement of prisoners is implemented differently depending on the
seriousness of the crime and length of the prison term. States generally enjoy a wide margin of
appreciation in the manner in which they implement the right to vote subject to reasonable
permissible limitations in the national laws. In Kuwait the right to vote is not limited based on
the period of incarceration but on the nature of crime committed.? Those convicted of crimes
involving moral turpitude or breach of trust are not allowed to vote until they are rehabilitated.'*
Deprivation of voting rights can therefore continue after the prisoner’s release. In some states
in the United States of America prisoners are disenfranchised for the rest of their lives.'? In the
United States of America voting bans are applied even to minor offences or to those that have
already served their terms and on probation or parole.** Whitt states that in the US 35 out of
50 states practice some form of post-release felon disenfranchisement suspending the right to
vote to all that have served their term until the suspension is lifted.** He further argued that
even after suspension, restoration of the right to vote is problematic and hindered by arbitrary
procedures. *°.

In some countries like Czech Republic, Ukraine and Latvia prisoners are restricted from voting
in local elections on the grounds that they are not affected by local issues.*® Similarly, in South
Africa prisoners are only allowed to vote in provincial and national elections.!” Prisoners are
not deemed to be part of a local community during their imprisonment.*® Prisoners are therefore
allowed to vote in national elections on the basis that despite incarceration, they remain citizens
of their country.!®

Some of the justifications advanced for disenfranchising prisoners are that it is an exercise of
self- democracy, it is a punitive measure, it preserves the purity of the ballot, it limits voter
coercion and lastly that prisoners have no interest in what happens outside prison. These
justifications will be discussed in a bid to highlight that such arguments for disenfranchisement
are no longer relevant in the modern democracies.

2.1 Disenfranchisement and the Principle of Democracy

It has been argued that democratic values of self-determination justify disenfranchisement.?
As part of exercising self- determination, society has the right to determine the inclusion and
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exclusion of members in the electoral process. This approach does not view disenfranchisement
as a form of punishment, or mode “of regulating citizenship, but a tool for collective political
self-determination”. 2! The banning of prisoners voting in this case has nothing to do with the
inflicting of punishment, rehabilitation or citizenship, but it is all based on the democratic right
to self-determination.

Ramsay argues that the denial of prisoners from voting is necessary so as to protect “the
integrity of the democratic process”.?? The integrity argument by Ramsay is based on the fact
that prisoners have no liberty to decide what they want so their vote does not uphold democracy
since they are likely to be coerced into voting for the government.?®> Ramsay further argues that
allowing prisoners to vote would provide an avenue for the government to unduly influence
elections.?*

However, it can also be argued that democracy demands that anyone with legal capacity should
participate in public life. In the case of Sauvé v. Canada, the Supreme Court of Canada held
that “denying penitentiary inmates the right to vote is more likely to send messages that
undermine respect for the law and democracy than messages that enhance those values”.?® The
Court that held the legitimacy of the law and the obligation to obey the law flow directly from
the right of every citizen to vote. As a result, denying prisoners the right to vote “is to lose an
important means of teaching them democratic values and social responsibility”.2® Behan argues
that a robust and healthy democracy is built on participation among all sections of society, and
consequently disenfranchisement not only affects the prisoner but is a “societal failing”.?’
Prisoners should feel that they are part of the society, and voting is a constant reminder of that.
Disenfranchisement makes prisoners feel less allegiance to the country, and this may lead to a
higher rate of repeat offences.?® In the case of Sauvé v. Canada, the Court held that the practice
of disfranchising voters has no place in a democracy built upon principles of inclusiveness,
equality and citizen participation.?®

2.2 Moral Unworthiness?

In general, prisoners’ right to vote is curtailed on the basis that those who have committed
crimes against the public should not be allowed to determine or participate in political
processes.® Proponents of disenfranchisement have argued that prisoners simply lose the moral
authority to vote as a consequence of the serious nature of the crime for which they have been
sentenced.®! The rationale for disenfranchising prisoners comes from the social contract theory
which supposes that when one willingly choses to disobey the law he/ she should be denied the
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privileges that is normally open to law abiding citizens. The Italian Constitution is one such
legislation that limits the right to vote in cases of moral unworthiness.3?

Reiman states that “those who have broken the law and trust are corrupt and a process in a
democracy as important as of voting, it should not be allowed to get impure or contaminated
by their involvement”.3® Sigler also argued that in order to regulate electoral eligibility,
prisoners should not vote. The basis for denial of such right is that by committing serious
crimes, prisoners would have breached the trust, and consequently they should sit out the vote
until they re-establish the presumption of trust.®* The rationale for banning prisoners from
voting on the basis of moral unworthiness was dismissed in the case of Sauvé v. Canada.®® The
Court held that “denial of the right to vote on the basis of attributed moral unworthiness is
inconsistent with the respect for the dignity of every person”.3 Further, the denial of voting
rights to prisoners on the basis of moral unworthiness also violates the right to equality. It
constitutes discrimination on the basis of status which has been outlawed in numerous
international human rights conventions.

According to Bennet, the view that voting is reserved for the trustworthy can be challenged on
the basis that firstly “the right to vote is presumptive in the sense that one need not earn it: no
qualification — even a very minimal one such as, for instance, passing a literacy test — is
necessary”. 3" If voting is based on worthiness, it follows then that there would be a need to
introduce restrictions on voting such as a basic competence tests for voters. 3 Because there is
no competency for voting it follows that disenfranchisement on the basis of unworthiness
following a conviction is not justifiable.

2.3 Voter Coercion

The other reason advanced for denying prisoners the right to vote is that they are likely to be
coerced into voting and their votes will affect the outcome of the election yet they are less likely
to be affected by their decisions in the same way as those that are outside.>® This justification
is mainly applicable to local elections where prisoners’ vote due to their population
disproportionately affect election results. At the end, those outside are affected by the decisions
of the incarcerated which might not be in their best interests. It has been argued that prisoners
generally do not have control over the administration process such that voter intimidation and
coercion is high. Consequently, it has been argued that disenfranchising can be a solution to
coerced voting.*

It has been argued that in some cases voter coercion of prisoners has resulted in election results
that were skewed in favour of the ruling parties. Elwald argues that voter turnout for the leader
of Pakistan, General Musharraf, was inflated due to pressures exerted by authorities on the
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electoral behaviour of prisoners.*! It has also been argued that former US President George
Bush won because of disfranchisement of some voters who had been banned from voting in a
particular state as a result of previous convictions. As a result, disenfranchisement negatively
affected the election outcome against Bush’s opponent.

However, disenfranchisement on the basis of preventing voter coercion can be dismissed by the
fact that voter intimidation can take place at any other voting centres which are not prisons.
Intimidation of rural voters to vote for the ruling parties is a recurring feature of elections in
Africa.*? The solution would be to ensure safeguards against voter intimidation and coercion.
Freedom to vote for one’s political party and candidate is a prerequisite for any election
conducted in a democratic country. Measures to curb voter coercion should be “directed against
the people engaged in electoral fraud rather than its victims”.#®

There is also a preconceived notion by governments that prisoners are likely to vote against the
regime responsible for their incarceration.** Consequently, “by denying them the vote, the
legislature is in fact removing a bloc of opposition support”.*> However, there is no guarantee
that prisoners are likely to vote for the opposition. If anything, the ruling party has the upper
hand to manipulate their votes so that the outcome is in favour of the ruling government since
they control the prison system.

2.4 Disfranchisement as a Form of Punishment

It has been argued that the prisoners are condemned such that they do not deserve to participate
in an electoral process. * Those who have broken the law are punished with denial of rights
including the right to vote, apart from being confined in a prison.*’ It has been stated that
“technically, disenfranchisement is not considered part of an offender's sentence but only a
‘collateral consequence’ of conviction”.“® Disenfranchisement is therefore perceived as a
necessary limitation of the right of the basis of discouraging crime and promoting civic
responsibility.*® The ban is therefore aimed at promoting the respect for the law.>® According
to Reiman, “the standard classical liberal argument for disenfranchisement of convicted felons
is that criminals violate the social contract, and thereby forfeit the political rights to which the
contract entitles them”.5!

It is trite that law changes with political, economic and social development such that “a crime
today, might be legal tomorrow”.>? Hence, it has been argued that “a right as fundamental as
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the right to vote, should not be dependent on the status of imprisonment or conviction”. >
Reiman argues that when making arguments against disfranchisement the contextual analysis
is very important. A broad perception of prisoners’ criminal unworthiness and blameworthiness
cannot be made on the basis of a conviction because what is considered a crime in one area
might not be the same in another context. Disenfranchisement should therefore not be used as
punishment. This argument is particularly relevant when it comes to political crimes such as
treason which can easily be used to thwart any government critics.

Reiman argues that:

The criminal justice system tends to label as crimes the ways in which lower-class people harm others, while
the ways in which the members of the upper-classes harm others are generally treated as regulatory matters,
or if as crimes, not as grave ones. For example, preventable occupational diseases kill far more Americans
each year than ordinary homicide. Nonetheless, the intentional acts that leave workers prey to deadly
occupational diseases are rarely treated as crimes, and, even when they are, those responsible are almost never
treated as murderers. The group that we label "felons” is shaped by all these unjust biases plus, of course, the
various injustices that keep many of them at the bottom of society where crime is most tempting and most
likely. It is important to keep this in mind when considering policy proposals aimed at "felons" as a group.5

Reiman’s argument is mainly based on the fact that serious crimes are committed by the elite
and clothed in legal technicalities but are not severely punished in the similar manner with the
lower class citizens who find themselves incarcerated.

Karlan has argued that disenfranchisement is not only a violation of the right to vote but
amounts to cruel inhuman and degrading punishment. > The argument is based on the fact that
there is no link between the ban from voting and the offence committed. There is no proof that
disenfranchisement can serve the purpose of punishment. She argues that the denial of the
right to vote cannot serve the goals of deterrence, incapacitation, rehabilitation or retribution.”
Disenfranchisement only emphasises prisoners’ exclusion rather than integration in society.
Disenfranchisement as a punitive measure can only work if the crime is related to election such
as election fraud.>” Any other punishment on any offence is not proportionate and cannot even
serve the purpose of retribution. Neither can it serve rehabilitation since it is not proportionate
to the offence. *8

2.5 Prisoners Are Not Directly Affected by Policies

There is a presumption that prisoners in particular those serving lengthy prison terms or life
imprisonment are not affected by what is happening outside. They are mainly affected by the
criminal justice rules. As such they should not exercise their right to vote. Their vote should be
specifically on issues that affect prison rules. It has been argued that:

Policy decisions taken by legislatures are predominantly concerned with social and economic aspects of life
outside the walls of prisons. Why, then, should individuals with no part in society be able to influence the
decisions shaping it? The argument would be that since prisoners do not have a ‘stake in our common
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enterprise’ they are not affected by it and, therefore, should not be included in the process deciding which
policies to pursue.*®

However, it is not entirely true that prisoners are not affected by what is taking place outside
the prison walls. Such an approach is a narrow understanding of the manner in which prisoners
are affected by voting. The prison conditions are actually determined by the policies that are
made by people voted into power. The loss of self- determination as a result of incarceration
should not be confused with the right to participate in decisions that affect their future lives.
While it is true that prisoners do not have control over the way they live in prison, they definitely
have a right to participate in political decisions which certainly determines how they are going
to live after imprisonment. Even those committed to life imprisonment have a right to input
their voice to policies though they may be confined to prison for life. As a result anyone
subjected to the legal authority of the state is equally affected by that authority because of the
duty to obey the law.%°

3 International Human Rights Framework on Prisoners’ Right to Vote

This section of the paper unpacks the relevant international human rights instrument that
provides for the right to vote. These conventions may assist the Zimbabwean courts in deciding
on conflicting legislation regarding the right to vote or the interpretation and limitation thereof.
Section 327(6) of the Zimbabwean Constitution particularly compels the courts and other
judicial forums to interpret legislation in a manner that is consistent with international law and
this includes the interpretation of rights in the Bill of Rights.5! The implementation of national
laws should be interpreted in light of the standards set in the international human rights
framework.

The Universal Declaration of Human Rights (UDHR) provides that everyone has the right to
take part in the government of their country, directly or through freely chosen representatives.5?
Article 25 of the United Nations International Covenant on Civil and Political Rights (ICCPR)
provides for the right to participate in public affairs, voting rights and the right of equal access
to public service.%® The UDHR does not qualify the beneficiaries of the right to vote unlike the
ICCPR which limits voting to citizens. According to the General Comment No. 25 of the
ICCPR on the right to vote, states should be ensured that every individual eligible to vote is
included in the voting processes, for instance voter education and voter registration.®* The
General Comment further stresses that no distinction should be given based on any other ground
or status and that conditions set for one to exercise this right should be reasonable and objective.
The commentary further imposes the burden on the state to indicate and explain the restrictions
on the right.

Article 10(3) of the ICCPR state that “the penitentiary system shall comprise treatment of
prisoners the essential aim of which shall be their reformation and social rehabilitation”. It can
then be argued from this assertion that the desired objectives of rehabilitation will not be
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achieved by denying the prisoners the responsibility they have as citizens to elect those who
will run their society. Rather, affording them the social responsibility may go a long way in
assuring them that they are still part of the society which expects them to make responsible
decisions for themselves and the society at large.

The Convention on the Elimination of All Forms of Discrimination Against Women also
guarantees women’s right to participation through standing for an election or as voting for their
representatives.®® Female prisoners therefore should not be discriminated from exercising their
right to vote.

However, international conventions do not provide a universal model for the implementation
of prisoners’ right to vote % International law recognises a margin of discretion for states in
determining the mechanisms to give effect to the right to vote.®” The discretion is however
subject to constitutional standards at the domestic level, and these need to comply with the
minimum requirements outlined in the international human rights instrument.5®

The United Nations Standard Minimum Rules for the Treatment of Prisoners (Nelson Mandela
Rules) provide that prisons should not mainly focus on the exclusion of prisoners but their
continued participating in the community. % Therefore voting is also a way of allowing
prisoners to be part of the community since they determine the policies and leadership in their
community. This guideline places emphasis on the fact that punishment should be rehabilitative
and not punitive. Punishment should mould a person to fit in the society once more without
being treated like an outcast.

Acrticle 60 of the Rules states that “(1) the regime of the institution should seek to minimize any
differences between prison life and life at liberty which tend to lessen the responsibility of the
prisoners or the respect due to their dignity as human beings.”

Article 61 further also states that “the treatment of prisoners should emphasize not their
exclusion from the community, but their continuing part in it ... Steps should be taken to
safeguard, the rights relating to civil interests, social security rights and other social benefits of
prisoners.”

The above discussion reveals that international and regional human rights instruments
guarantee the right to vote to all citizens. Although none of these instruments expressly
addresses the right of prisoners to vote, given that prisoners are citizens, a literal interpretation
of the relevant instruments can lead to the conclusion that states must make arrangements to
enable prisoners to vote subject to international standards.’®
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3.1 Limitations of the Right to Vote under the International Human Rights Framework

The ICCPR Committee in the communication of Denis Yevdokimov and Artiom Rezanov v.
Russia stated that a state that relies on a limitation of the right to vote should justify the
reasonableness of the decision to blanket ban the right to vote.”* In this case the Committe held
that the decision by Russia to ban all prisoners from voting was unreasonable and consequently
Russia should amend its national laws. In the Yevdokimov and Artiom Rezanov v. Russia case
the prisoners convicted of various crimes, including drug trafficking, illegal deprivation of
liberty, extortion and abuse of official powers, were restricted from voting by virtue of the
Russian Constitution which disqualified all prisoners from voting. The Committee also alluded
to the principle of proportionality in disenfranchisement of prisoners. It stated that
disenfranchisement on the basis of a conviction should be proportionate to the offence and the
sentence.’> The Committee held that the right to vote is not an absolute right. If any restrictions
are to be imposed, they should not be discriminatory and unreasonable.

In its General Comment No. 25 on prisoners’ right to vote, the ICCPR Committee held that the
right to vote provides that every individual eligible to vote should be included in the voting
processes and no one should be discriminated on the bases of status.”® States should therefore
take positive measures to overcome impediments to freedom of movement which prevent
people from vote.”

Acrticle 10 of the ICCPR gives emphasis not on punitive ways of punishing offenders but it
advocates that prisoners should be treated in a reformative and rehabilitative manner. In that
light, it is clear that depriving prisoners of their right to vote without a just reason goes against
the object of incarceration.

4 Regional Conventions

4.1 The African Charter on Human and Peoples’ Rights

Article 13(1) of the African Charter on Human and Peoples’ Rights guarantees every citizen
“the right to participate freely in the government of his country, either directly or through freely
chosen representatives in accordance with the provisions of the law”. "> However, no
communication or case on prisoners’ right to vote has been placed before the African
Commission on Human and Peoples’ rights or the African Court.”® Neither the African
Commission nor the African Court has jurisprudence on prisoners’ right to vote. However, the
African Commission has interpreted in numerous communication brought before it the
permissible limitations of rights under the Charter. The African Charter allows the exercise of
the right to vote within the provisions of the law. The jurisprudence of the African Commission
has placed emphasis on maintaining the objectives of the Charter. In the case of Civil Liberties

"L Communication No. 1410/2005.
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3 General Comment No 25: The right to participate in public affairs, voting rights and the right of equal access
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Organization v. Nigeria the Commission held that authorities should not enact provisions which
would limit the exercise of rights.”” It was further held that the authorities should not override
constitutional provisions or undermine fundamental rights guaranteed by the Constitution and
international human rights standards.’

In the case of Media Rights Agenda and Constitutional Rights Project v. Nigeria, it was held
that the reasons for possible limitations must be founded in a legitimate state interest and the
evils of limitations of rights must be strictly proportionate with and absolutely necessary for the
advantages which are to be obtained.’®

Moreover, the Commission has held that where a state claims to be acting under legislation
previously laid down by law, it must show that such law is consistent with its obligations under
the Charter.2® The Commission further held that restrictions should be the exception and must
be interpreted strictly, but where they are necessary they must be as minimal as possible.8

4.2 European Convention on Human Rights

Article 3 of Protocol 1 to the European Convention on Human Rights provides for the right to
vote. The European Court of Human Rights has made numerous judgments on the
disenfranchisement of prisoners.8? The case of Hirst v. UK is one such important case that
decided on the blanket ban of prisoners from exercising the right to vote. The case concerned
the validity of the prohibition on voting for convicted prisoners found in section 3 of the
Representation of the People Act 1983, which provides that:

(1) A convicted person during the time that he is detained in a penal institution in pursuance of his sentence
[or unlawfully at large when he would otherwise be so detained] is legally incapable of voting at any
parliamentary or local government election.

The government of the UK argued for a blanket ban on the basis that a prisoner who breaches
social rules lose the right to participate in the governance of the country.®® The government
argued that it had a wide margin of appreciation as such disenfranchisement was to prevent
crime, to punish offences, enhance civic responsibility and promote respect for the law. The
government claimed that the ban pursued these legitimate aims, and that the disenfranchisement
was proportionate to these aims.3* Consequently, prisoners who had breached the social
contract by their criminal acts could be regarded as temporarily forfeiting the right to take part
in the government of the country.®

Hirst argued that there was no evidence that the UK ban met the purported aims, nor was there
any link between the removal of the right to vote, and the prevention of crime, or respect for

" Para. 70.

8 In the case of Civil Liberties Organization v. Nigeria, Communication No 101/93, para. 15.

% Media Rights Agenda and Constitutional Rights Project v. Nigeria, Communication Nos 105/93, 128/94,
130/94 and 152/96 (2000) 7 IHRR 265, para 70.

8 Jawara v. The Gambia, Nos. 147/95 and 149/96, para. 59.
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20201/04); Scoppola v. Italy (No #) App 126/05, Grand Chamber judgement of 22 May 2012; Greens and M.T.
v. the United Kingdom, no. 882 23.11.2010.
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the rule of law.® If it was a punishment, it was disproportionate as it did not relate to the
seriousness of the offence. It was also arbitrary because its practical effect depended on whether
an election was called during the period of imprisonment. It was further argued that the claim
to enhance civic responsibility was ill-founded as the measure undermined respect for the rule
of law and alienated prisoners.®” It unfairly affected large numbers of prisoners, who were then
denied a voice in the democratic process and specifically denied any opportunity to affect penal
policy .88 It was further argued that the effect of the ban was tantamount to the elected choosing
the electorate.®

In case of Hirst the majority decision ruled that a blanket ban on convicted prisoners was a
violation of Article 3 of Protocol No 1 to the European Convention on Human Rights. The
Court also noted that, although the right to vote is a right and not a privilege and Article 3 of
Protocol No. 1 is not absolute, there is room for implied limitations, and states must be given a
margin of appreciation.®® The Court further held that a denial of the right to vote undermines
respect for the law, and the principles of equality and inclusion.®* The Court further laid out
that a limitation on the right to vote has to be proportionate, pursued for a legitimate aim and
justifiable.

In the case of Scoppola v. Italy the grand chamber of the European Court of Human Rights
confirmed the decision in Hirst which outlawed the blanket ban on prisoners. °2 In the Scoppola
case, the applicant had been convicted of murder and attempted murder and sentence to life
imprisonment. The life sentence imposed on the applicant entailed a lifetime ban from public
office, which meant that prisoners’ right to vote was forfeited permanently. Consequently, the
electoral committee deleted the applicant’s name from the electoral roll. The applicant filed his
petition to the European Court of Human Rights on the basis that the ban was a violation of
Article 3 of Protocol 1 to the European Convention of Human Rights. The Grand Chamber
reaffirmed the key principle of Hirst, namely that blanket restrictions on prisoner voting which
lack scrutiny of proportionality by the legislature are incompatible with the Convention.

In the case of Frodl v. Austria the Court acknowledged that while state are allowed a wide
margin of appreciation in the manner in which they run elections, the principle of
proportionality as laid out in the Hirst case still applies ®* The Court held that any limitation
on the right to vote should pursue a legitimate aim and the measures taken must demonstrate
proportionality in the manner in which the aims are being pursued. In the Frodl case, the Court
also introduced the need for limitation of rights by the court instead of the legislature. The Court
reasoned that “there should be a direct link between the facts on which a conviction is based
and the sanction of disenfranchisement; and such a measure should preferably be imposed not
by operation of a law but by the decision of a judge following judicial proceedings, irrespective
of the nature or gravity of their offence and their individual circumstance”.%
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5 The Right to Vote in Zimbabwe

Zimbabwe has a history of disputed elections since 2000 when the main opposition party,
Movement for Democratic Change (MDC), gained momentum and posed a huge challenge to
the ruling party’s victory of many years. Since then every election outcome has been contested
with the 2013 general election producing the greatest number of petitions.*® At least 100
electoral petitions were filed to challenge parliamentary results.®® Zimbabwean elections have
been marred by incidences of violence. Some of the forms of violence include allegations of
murder, beatings, rape, death threats, etc.” The Amnesty Internal Report noted that the 2008
elections violence led to the internal displacement of persons with an estimate of 2800 fleeing
from their homes.®® It reported “people suspected to have voted for the opposition parties,
human rights defenders and officials of the Movement for Democratic Change (MDC) were
targeted for beatings, arbitrary arrest, unlawful detention, torture and other ill-treatment,
arbitrary killing, abduction, forced eviction and displacement.”®® The Zimbabwe Election
Support Network also reported that the 2018 elections had a number of anomalies which
including intimidation and harassment of opposition sympathisers.'® The Research Advocacy
Unit reported that Zimbabwe has the most violent elections compared to other countries in
Southern Africa.1%

The 2013 Constitution of Zimbabwe provides in section 67(3)(a) that “every Zimbabwean
citizen who is of or over eighteen years of age has the right to vote in all elections and
referendums ...”*%2 Though not explicit, it can be inferred from this provision that by virtue of
citizenship,  prisoners are entitled to exercise the right to vote. Section 155(1) of the
Constitution the principles of an electoral system which should be adhered to. It provides that
elections should be peaceful, free and fair and based on universal adult suffrage and equality of
votes. Section 155(2) imposes an obligation on the state to ensure that “every citizen who is
eligible to vote in an election or referendum has an opportunity to cast a vote and must facilitate
voting by persons with disabilities or special needs”. It can be therefore be argued that prisoners
can be categorised as persons with special needs in this regard. Since they are incarcerated, they
cannot vote in their registered constituencies and therefore require special arrangements in order
to be able to vote.

The 2013 Constitution does not have any provision that disqualifies prisoners from voting
unlike the previous Lancaster house Constitution which prevented prisoners who were serving
a sentence of six months and above from voting.’®® The Referendum Act also allows anyone

% T. Mutangi, ‘An Overview of the Practice and Procedure When Litigating Election Petitions in Zimbabwe”,
paper presented at National Symposium on the Promise of the Declaration of Rights under the Constitution of
Zimbabwe, held at Cresta Lodge, Harare, Zimbabwe, on 8 and 9 November 2017, available at Zimbabwe Legal
Information Institute at https://zimlii.org/content/overview-practice-and-procedure-when-litigating-election-
petitions-zimbabwe.
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pp. 63-89, at p. 66

% Amnesty International Zimbabwe, Time for Accountability, 2008, p. 2.

% bid.
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above the age of 18 to vote. 1 The only persons that are disqualified from voting as stipulated
in the fourth schedule of the Constitution are the following:

(a) mentally disordered or intellectually handicapped persons

(b) anyone declared by order of a court to be incapable of managing his or her affairs during the duration of
that order

(c) anyone convicted of an offence under the Electoral Law and declared by the High Court to be disqualified
for registration as a voter or from voting, for the period he or she has been declared disqualified, but the period
must not exceed five years.

Besides these disqualifications, no other limitation of the right to vote is provided in the
Zimbabwean legal framework. The reality however is that prisoners in Zimbabwe have been
disenfranchised and failed to exercise their right to vote in all the previously held elections and
referendums despite that they are not among the persons that are disqualified from voting.
However, the interpretation of some provisions of the Electoral Act has led to the curtailment
of prisoners’ right to vote. These provisions will be discussed in this section.

Zimbabwe’s electoral system is constituency based. Paragraph 1(2) of the 4th Schedule to the
Constitution provides as follows: “(2) The Electoral Law may prescribe additional residential
requirements to ensure that voters are registered on the most appropriate voters roll, but any
such requirements must be consistent with this Constitution, in particular with s 67.” This
system has been the stumbling block on prisoners’ right to vote.

Section 23(3) of the Electoral Act requires voters to be registered in the constituency that they
reside in order to cast votes in that constituency. Section 23(3) provides that a person’s name
can be deleted from the voter’s roll if they cease to reside in that constituency for a period of
18 months. Prior to the Amendment Act No. 6 of 2018, the period required upon the which a
person’s name would be maintained in the register after relocating from the constituency was
12 months but it was extended to 18 months by Amendment Act No 6 of 2018.

Section 23(3) provides that:

A voter who is registered on the voters roll for a constituency, other than a voter who has been registered in
that constituency in terms of the proviso to subsection (1), shall not be entitled to have his or her name retained
on such roll if, for a continuous period of eighteen months, he or she has ceased to reside in that constituency:
Provided that nothing in this subsection shall prevent his or her name from being struck off such voters roll—
(a) on his or her being registered in another constituency; or
(b) if he or she becomes disqualified for registration as a voter

Section 23(3) of the Electoral Act gives a presumption that a resident in a particular
constituency has inherent interests in that constituency and hence is eligible to vote. It follows
from this provision that all prisoners who would be serving a sentence of over 18 months will
not be able to vote in any constituency. There is no doubt that section 23(3) of the Act gives a
limitation to the right to vote especially to prisoners who will be serving a sentence longer than
18 months.

Further, section 52 of the Electoral Act provides that the polling station shall be set up in a
constituency. Section 52(1) of the Electoral Act requires a polling station to be set up in a place
accessible by members of the public. It has been the argument of the Zimbabwe Electoral
Commission (ZEC) that a prison cannot be a polling station because it is inaccessible to
members of the public. 1® The question that arises therefore is whether the residency

104 Referendum Act Chapter 2:10.
105 Musarurwa and others v. Minister of Justice and Parliamentary affairs and ors, 4896/17.
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requirements under section 23 of the Act violate the right to vote as provided in section 67 of
the Constitution. Is it a reasonable limitation of rights in terms of the Constitution?

5.1 Limitation of Rights under the Zimbabwean Constitution

The Constitution provides for the general limitation of rights provided that such limitation is
“fair , reasonable, necessary and justifiable in a democratic society based on openness, justice,
human dignity and freedom”.1% It stipulates as follows:

(2) The fundamental rights and freedoms set out in this Chapter may be limited only in terms of a law of
general application and to the extent that the limitation is fair, reasonable, necessary and justifiable in a
democratic society based on openness, justice, human dignity, equality and freedom, taking into account all
relevant factors, including—

(a) the nature of the right or freedom concerned;

(b) the purpose of the limitation, in particular whether it is necessary in the interests of defence, public safety,
public order, public morality, public health, regional or town planning or the general public interest;

(c) the nature and extent of the limitation;

(d) the need to ensure that the enjoyment of rights and freedoms by any person does not prejudice the rights
and freedoms of others;

(e) the relationship between the limitation and its purpose, in particular whether it imposes greater restrictions
on the right or freedom concerned than are necessary to achieve its purpose; and

(f) whether there are any less restrictive means of achieving the purpose of the limitation

The question then would be whether the failure to afford prisoners’ right on the basis that they
cease to reside in their constituency is a justifiable limitation of the right in terms of section
86(2) of the Constitution. ZEC justified the disenfranchisement of prisoners in the 2013
elections on the basis of limited resources and time constraints.!%” In the 2013 elections, the
then ZEC chairperson Justice Rita Makarau stated that the Electoral Act requires one to be
registered as a voter in a constituency that he resides in order to be eligible for voting. She
stated that:

As ZEC, we acknowledge that Chapter 4, Section 4.18 of the new charter states that every Zimbabwean has the right to
vote. However, we do not have mechanisms for prisoners to vote in this year’s elections. We have already started engaging
with relevant stakeholders to enable prisoners to vote in future. There are many things involved before allowing prisoners
to vote, which is why, as ZEC, we are saying they will not be able to vote now, but in future. It is not a matter of us just
walking into prisons and letting them cast their votes during elections. Others are serving 20 years in prison; who are they
going to vote for? Political parties would have to campaign in prisons, and this needs security. Prisoners have to be
educated on the political environment outside prison, therefore, all this cannot be done within the short time left. For one
to register as a voter, one needs to secure an identity card and establish the ward or constituency he/she belongs to, and
inmates had to go through all the required processes in the short time given to be able to vote.1%®

ZEC failed to make any arrangements to ensure that prisoners exercise their right despite
acknowledging the existence of the right. This prompted prisoners who were incarcerated for a
lengthy period to petition the court, in the case of Musarurwa and others v. Minster of Justice,
to compel the Commission to register their names in the voters roll so that they were eligible
for voting in the 2018 elections.'®® ZEC’s opposition to the matter was that prisoners have no
residence status in a particular residence as prisons cannot be used as a polling stations. The
matter is, at the time of writing, still pending and a judgement is yet to be handed down.
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The failure to afford prisoners the right to vote is a violation of the right to vote. Such limitation
is not justifiable in a democratic state and does not comply with the international and regional
human rights standards that requires proportionality and pursuance of a justifiable aim. Section
155(2) of the Constitution requires states to take appropriate measures to give effects to the
right enshrined in the Constitution. There is no law that bars ZEC from establishing a polling
station in a prison. The fact that it is not accessible by members of the public is immaterial as
this voting station will only be set up to cater for prisoners. Setting up a polling station in a
prison is one of the appropriate measures that the state can take. Prisons are located in
constituencies and these will be the prisoners’ designated constituencies for purposes of voting
only. An administrative measure can be made that prisoners will not be transferred once they
register to vote so that their names remains in the voters’ roll of their constituency. It is simply
a matter of taking appropriate administrative measures.

Further, the argument that prisoners should not vote in local elections can also be countered by
the fact that prisoners serving a lengthy period of time or life imprisonment have acquired
sufficient interest on the issues of that constituency. Issues like water provision, electricity and
other service delivery would equally affect the prisoner in the same way that it would affect a
person outside of prison in the same constituency. Consequently, there is no justification of
applying the limitation clause to the right to vote on the basis of residence status for those
serving a lengthy period of incarceration.

Section 92(3) of the Constitution provides that “the President and the Vice President are directly
elected jointly by registered voters throughout Zimbabwe”. This therefore means that the
constituency of the president and the vice president are not limited to the local geographical
demarcations within the country. The whole of Zimbabwe is the relevant constituency in which
any adult citizen within its boundaries should have a way of casting their votes regardless of
their residential status. Consequently, prisoners would be entitled to vote in presidential election
without being required to be residents of a particular constituency. Citizenship will suffice.
Therefore, the blanket ban of prisoners’ right to vote in Zimbabwe is unconstitutional and does
not qualify under the permissible limitation of the rights as provided in section 86 of the
Constitution. There is a need to clearly demarcate the operation and extend of the limitation of
the right to vote if such limitation is to be permissible. Further postal voting can also be
extended to prisoners.

Section 155 of the Constitution outlines the principles of elections which should be adhered to.
These principles should be read in line with the bill of rights. Section 155(1) provides that the
“state should ensure that every citizen who is eligible to vote in an election or referendum has
an opportunity to cast a vote and must facilitate voting by persons with disabilities or special
needs”. Therefore, the Electoral Commission has an obligation to ensure that prisoners are
registered on the voters’ roll and are able to cast their votes. It can also be argued that prisoners
can qualify to be persons with special needs in terms of section 155(1) of the Constitution. Due
to their incarceration they cannot vote in their registered constituencies and as such special
arrangements should be made to facilitate voting.

Postal voting is another way of ensuring that persons who are outside their constituency are
eligible to vote. Postal voting is permissible to members of a disciplined force or as an electoral
officer, or those that are outside their constituency because they are on duty in the service of
the government and spouses of such persons.*'? In the case of Gabriel Shumba and ors v.
Minister of Justice Legal and Parliamentary Affairs and ors the Court held that people who
leave the constituency on their own without a mandate for national duty cannot exercise the
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right to vote.!*! In the case of Bukaibenyu v. Chairperson Zimbabwe Electoral Commission
and others, Malaba J held that “the Constitution did not place an obligation upon the State to
make arrangements for voters who for personal reasons were unable to attend at the polling
stations to vote”.!1?

6 Prisoners’ Right to Vote in South Africa

In South Africa, the period before 1994 which was governed by the interim Constitution
provided for adult universal suffrage.!*® Its provisions did not specifically deny or limit the
exercise of this right. However, it gave a provision to the effect that there should be an act of
parliament put in place to regulate the right. Following that provision, the Electoral Act of 1993
was put in place which disqualified four categories of persons. Two of the categories were based
on mental disabilities the other on substance abuse and lastly imprisonment. Of importance is
S 16(d) of this Act which disqualified inmates imprisoned for specified offences of the right to
vote. This statute came into effect just before the 1994 elections, and because of the concerns
raised and the violence that arose in prisons, the then President F W de Klerk exercised special
powers in amending S 16(d) of the Electoral Act.** The adjustments narrowed the limitation
of the right to vote only to inmates convicted of murder, robbery with aggravating
circumstances, rape and attempts to commit such offences. All other prisoners who had not
committed the specified offences were illegible to vote.

From there came the 1996 Constitution providing for the right to vote for all adult citizens and
a national common voters role. The 1996 Constitution has no provisions of disqualification of
voters as far as this political right is concerned except only in terms of the limitation clause
which sets the requirement of reasonableness and justifiability.!*® The Electoral Act of 1998
was then promulgated providing for the right to vote with no disqualifications on any class of
prisoners. However, S 8(2)(e) of the Electoral Act provided for a disqualification to a person
who is not an ordinary resident in the voting district for which that person has applied for
registration. With these regulations in place the 1999 general election was conducted, and
prisoners could not vote. The Electoral Commission justified the limitation of the right based
on logistical reasons. This disenfranchisement was challenged in the decided case of August v.
Electoral Commission where the Court ruled that the state had the duty to ensure the right to
vote and that the Commission had failed in this duty to ensure that all illegible prisoners have
voted.'® However, the Court made it clear that its decision on this case does not imply that
disenfranchisement of some categories of some prisoners to vote is outright unlawful but that a
proper inquiry should be done in order to limit the right reasonably and justifiably in terms of
S 36 of the Constitution.

In 2003 the Electoral Laws Amendment Act 34 of 2003 was enacted. This amendment
disqualified all the persons sentenced to imprisonment without a fine option. The rationale
behind this provision was to preserve the integrity of the voting process. !’ After this
amendment which sought to deprive all sentenced prisoners of their right to vote in the 2004
election, the National Institute for Crime Prevention and the Reintegration of Offenders
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(NICRO) and two prisoners contested the constitutionality of the amendment in the case of
Minister of Home Affairs v. NICRO.!18

The state raised three arguments supporting the disenfranchisement of prisoners. The first
argument was based on the issues of logistics especially that the state has limited human and
organisational resources. The second argument was that prisoners are in a self-induced peril or
predicament; there are other people who are legible to vote but may not be able to who would
better deserve arrangements on how they can be able to cast their votes. Lastly, it was argued
that denying prisoners this political right is the government’s stance to denounce crime and
impliedly deter the public to participate in crime.

The Court outright dismissed the first two reasons and ruled that the state had failed to establish
that it lacked the resources to support such an important democratic right. The Court further
held that that the right to vote is a valuable right which could not be infringed on the basis of
public misconceptions regarding its implications.'® Therefore, the argument that the state
would appear to be condoning crime was also dismissed based on the fact that it is insufficient
to deny prisoners’ right to vote as a symbol of how the government is anti-crime. De VVos argued
that by its nature the right to vote gives an obligation to the state and the legislature to enable
and ensure the practical exercise of this right.*?° Limiting the right also require an inquiry on
the social setting with which the right is to be implemented as well as the practicality of realising
the right considering the economic standing of the country. The court therefore declared S 8 (2)
(f) and S 24 B of the Electoral Act invalid.

The NICRO case has set precedence in South Africa in as far as prisoners’ right to vote is
concerned. Although one can argue that this right has been finally regulated and enforced in
South Africa, it should be noted that prisoners can only vote in national and provincial
elections.*®! The rationale behind that being that prisoners would not have an interest in the
local governance of that constituency, and therefore they do not relate to the socio-economic
and political issues of the area.'??

Despite the recognition of the right to vote, prisoner voter turnout has been low. In the 2014
national and provincial elections in South Africa, of the total prison population of 157,394, only
approximately 9 per cent of the prison population registered to vote.'?® The reason advanced is
that prisoners lacked interest on what was being voted for and rather preferred to utilise their
time on other activities in prison such as studying or working.*?*

The low numbers of prisoners that voted has been caused mainly by logistical issues. Some of
the logistical issues include limited dissemination of information on prisoners’ right to vote,
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complicated voting process and just the general failure by the government to facilitate the voting
process.1?°

7 Prisoners’ Right to Vote in Sweden

Sweden has four fundamental laws namely the Instrument of Government, the Act of
Succession , the Freedom of the Press Act and the Fundamental Law on Freedom of Expression
These documents make up the Constitution of Sweden. 12

The Instrument of Government is a general fundamental law which lays down how the country
is to be governed. The Freedom of the Press Act regulates the use of the freedom of expression
in printed media and the principle of public access to official documents. The Fundamental Law
on Freedom of Expression regulates the use of the freedom of expression in non-printed media.
The Act of Succession lays down how the Swedish throne is inherited between members of the
Bernadotte family.*?’

Article 4 of the Instrument of Government provides for the right to vote for everyone. It
stipulates that “[e]very Swedish citizen who is currently domiciled within the Realm or who
has ever been domiciled within the Realm, and who has reached the age of eighteen, is entitled
to vote in an election to the Riksdag”.'?®

Sweden incorporated the European Convention of Human rights into its Constitution. Article
19 of the Instrument of Government provides that “no act of law or other provision may be
adopted which contravenes Sweden’s undertakings under the European Convention for the
Protection of Human Rights and Fundamental Freedoms”.*?° Therefore Sweden is bound by the
decisions of the European Court of Human Rights on disfranchising of voters discussed above.

Our interview with the correction services in Sweden revealed that a polling station is actually
established at a prison. Election officers from the Electoral Commission provides voter
education among prisoners. They encourage them to vote. Prisoners get information about the
political parties that are contesting through the televisions which are provided at the prison.
Political parties are not allowed to campaign in the prisons.

The Elections Act (2005:837) allows for voting by messenger. This type of voting is applicable
to those that cannot go to the voting reception point due to impairments such as illness, old age
and the inmates of a remand centres and those of a penal institutions.'*° Section 6 of Chapter 7
of the Elections Act provides as follows:

For general elections to the Riksdag and to municipal and county council assemblies and elections to the
European Parliament, a vote by messenger may be arranged no earlier than 24 days prior to the election day.
For other elections, a vote by messenger may be arranged no earlier than 10 days prior to the election day.
However, a vote by messenger that is delivered at a foreign mission may in these cases be arranged no earlier
than 20 days prior to the election day.
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Employees of a remand or penal institution delivers the voting papers on behalf of the prisoners
who wish to vote by messenger. 3t

Further, the Elections Act allows the name of a person to be on the voter’s roll for a period of
ten years even if the person has ceased to be a resident of Sweden. The only requirement is for
that person to give written notice of their address to the Swedish Tax Agency.*2

8 Conclusion

The right to vote is clearly provided in the Constitution. However, its implementation has been
seriously curtailed for prisoners on the basis of administrative requirements that a prisoner
should be a resident in a constituency and if he/she ceases to reside in that constituency for a
period of 18 months he/she is removed from the voters’ roll. We have argued that such
requirement is not reasonable and justifiable. A blanket ban on all prisoners from voting is not
permissible. The jurisprudence of the African commission on Human and Peoples’ Rights, the
ICCPR Committee, and the European Court of Human Rights have highlighted that rights can
only be limited if the limitation serve a legitimate aim, justifiable, objective and reasonable in
a democratic society.

In order to implement prisoners’ rights to vote in Zimbabwe, the South African and Swedish
approach can be adopted to circumvent the requirement of residency status in a constituency.
Prisoners can be allowed to vote in the presidential elections only since these are not
constituency based. This will also ensure that the prison population do not disproportionately
affect the votes in local elections and paint a wrong picture about a candidate’s popularity.

Alternatively, the Swedish approach of voting by messenger for inmates in remand centres and
penal institutions can also be utilised to guarantee the prisoners’ right to vote. Remand officers,
electoral officers and independent observers will be responsible for the administration of voting
by messengers in order to ensure transparency and avoid vote coercion and rigging.

The Swedish electoral system also allows prisoners who are resident of a constituency in which
the prison is located to vote. The same approach can be adopted because this prisoner has
interests in the particular constituency where he/ she stays.

We also recommend that polling station be established at prison centres without necessarily
creating a separate constituency since the Electoral Act already prescribes the constituencies
that are demarcated for purposes of voting. The requirement that polling stations should be
accessible to the public is not an impediment to setting up a polling station at prisons. Polling
stations at prisons will simply be reserved for prisoners only.

131 Chapter 7, section 5(4) of the Electoral Act.
132 Chapter 5, section 2 of the Elections Act.
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